Mrs. Slusher stated that at the time she was. receiving
a fee of a dollar a ton from Interwise, the facility was
hers, and she candidly conceded that "Interwise in a sense
was substituted in the place of Mineral Coal at the point
as far as the loading was concerned."  She confirmed that
from July 1, 1982, to March 3, 1983, Interwise "had the payroll
and exercised jurisdiction over the employees on the loading,
saw that the loading got done and that the loading unit or
the mobile was serviced and maintained.  They kept fuel
on the premises and did whatever was necessary to get the
car loaded,"  Hubbard Enterprises was also operating during
this period of time, and Mrs. Slusher stated that as the  (
owner of the property and facility, including the rail siding,
mobile tipple, and scales, she collected the rents from
her leases to Interwise and Hubbard.  In short, Mineral Salesr
Inc., owned the facility/ and leased it to Interwise, who
did the loading of the coal, and to Hubbard, who tested it
(Tr. 157-158).  She confirmed that she had rio written contract
with Interwise, but would not have entered into^ such an
arrangement had she not thought Interwise would' not go ahead
and consummate the sale of the facility (Tr. 160) .

Section 110(a) of the Act provides that a civil penalty
shall be assessed against any mine operator for violations
which occur in the mine.  Since I have concluded that the
named respondent in these proceedings is a mine operator within
the meaning of the Act, the respondent is legally responsible
for the citations issued.  As correctly argued by the petitioner
in this case, the test in Elam is not based on whose employees
do what activities at a facility or what business entity
does what at the facility but what activities are performed
at the facility and for what purpose.  Here, respondent
argues that the facility was operated by Interwise Corporation
at the time the citations were issued.  However, the record
establishes that the respondent Mineral Sales Inc., was the
owner of the facility and simply permitted Interwise to
operate it on a "trial basis" pending the obtaining of
financing to purchase the facility. .Further, Mineral Sales,
Inc. was the record owner and operator of the facility, and
it seems clear to me that it may be held accountable and
responsible for any violations and citations which may be
issued by MSHA inspectors after inspection of the mining
activities taking place on the premises.

The reporting requirements of section 50.30, mandate
that each mine operator complete and submit a form to MSHA
in accordance with the instructions and criteria found in
section 50.30-1.  If an individual worked during any day of
a calendar quarter, the operator is required to file the
form.  In support of the violations, MSHA's counsel cites
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